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Current Topics 


Our Legal Historians. 
KpMUND BURKE, interes 
matters, deplored the absence of a history of English lay 


who always took a keen 
its development from rude beginnings to the more con pl 
his day. No such 
own times, It is true 
REEVES, labortou 
everal volumes 
guide to Coke 


condition in which it was in work as he 
desiderated however, till our 
that, shortly after BuRKE’s time, JoHN 
writer, published a History of English Law in 
his object being to furnish the student with a 
upon Littleton”’; but Reeves’ work 
time it was written, did not treat the 
with that fulness Was 
contribution to the subject. It was reserved for Sir FREDERICK 
PoLLock and the late Professor MAITLAND to present us with 
a scholarly historical treatment of the subject; buts 
enamoured were these learned writers of the earlier stage 
law's development that they limited the se pe of the ir 
to the period before Epwarp | No one 

ag of PoLLock and MairLaANb can fail to be impressed 
by the involved in their preparation o1 
by the presented. It was a 
great story of English 
within the limits laid by the learned authors; but 
many were interested in the subject who considered that the 
history of English law did not suddenly cease when Epwarp | 
came to the throne, and would fain have the irried on 
even to our own day. Happily Professor HoLpsworrn, 
who has all the keenness of interest in the subject that 
MAITLAND had, and who po equal to 
that of his distinguished predece sor, undertook the task of 
rise and development of the 


came, 


as Was Inevitable at the 


subject s¢ lentificallsy or 


which necessary t make it a real 


oft the 
Worl k 


W ho opens the 


amount of research 
skill with which the 
and lasting contribution to the 


results are 
law 


down 


story ¢ 


ssesses a charm of stvle 
yvstem 
material that researchers 
available for 


recounting anew the as we 
now have it, making use of all the 
both here and in the United States have 
the student. His work runs into many 
number of which apt to deter 
embarking on their perusal. This objection has, of course, to 
be reckoned with, and some may be disposed to regard Professor 
HOLDSWORTH’'S scholarly volumes as books to be referred 

rather than read through. It is therefore satisfactory to 
find that Professor JENKs, a writer who knows the 
subject thoroughly, 
compass of a single volume. 
with the history of the law from the earliest times 
1927, thus including the post-war property le; 
prove not only fascinating in itself but a valuable 


made 
volumes, the very 


may be some readers from 


who also is 
succeeded in compressing it within the 
which deal 
to the end of 
vislation, will 
introduction 
to the larger works of which mention has been made. Inthem, 
as in Professor JENKS book, we have at last the kind of work 


that BURKE would have welcomed with avidity. 


His new edition, 


The Age of Marriage. 
THE AGE OF MARRIAGE 
before a Select Committee of the 


» 
= 


yo which is now being considered 


House of Lords raises some 


difficult questlol >! la Ke Wl marriage void 


vhere one person uhaer thre f ol \ te j \\ 


very 
thout vous 
merits of tl! em vould seem that the Bill 


ilar to tho 


nto the 
would, if 


, 1 
Which are, oF 


passed Into | 
may bye aomarriage 


between a white wrrlages are 


heyuro 


totally 


oid notwithstanding it hie ro may h le 
blood in him or her that h octoros d mav be 


{ 


| ofter 


unaware of the ti therefore 


caused in such ! het! i re t Bill would. af 
passed into law ul retleat is] ) i it. of course, be 
foretold advanced 
foreign 

rher, than the rope ad uu oreove uy Opp 
Bill should be 


voida ble hot 


but if hore ort t } 7) or tty re 
countries the age o arriawe fixed as high, if not 


msITtiOn 


heen raised 


has 
amended “oO as to merely 


p to the rese t , < rhish law whieh i This ve pect 


void. 
follow the canon lay hi ( feot matru rontal consent 
at fourteen 1 he male ty ( hy emale, on the 


ipable 


sumption that th es are a i respect aves 
cutie 


of appreciating the responsibilit ind orming the 
But a om LW perso could) marry at 
until dl 


consent iD 


of marriage 


anv age and were hus aftirmance even 
if they 


tands 


under the ave of cons 


married under ven as the law 


there are rood “ason 0 


oldable 


believe that marriage 


now 


Uncertificated Solicitor. 
QUEST 
olicitors, were raised before ( iVisiona u 

of H. eee s Vv. ¢ i Slane ) the 22nd 


matter fsrentford County 
defendant, a 


) action in which the 


IONS RELA able interest to 


rt n the case 
March. The 


Court where the 


was on appeal from | 
Ld I the 


plaintiff had claimed damage ron oli itor, 


for negligenc ein the cor duct of al oli itor 
Inthe 


solicitor, he the 


for negligence 
olicitor, had brie fed 
in the result the learned County 
Court judge, Judge Arncu GREEN, K.f held that it had been 
abundantly proved that there had been no negl on the 
part of the defendant in the conduct of the plaintiff's previou 
action, and that he had acted in every way in the interests of 
his client, and he gave favour, cost 

The appeal from th nal Court was, on 


CTouUul dd 


had appt ared for him action for damage 
brought against the 


counsel to defend him. and 


ivence 


with 


_dism d. bu r. F. EK. Suapen, for the 


its general 


appellant, submitted olicitor was not 
entitled to anv costs be | a na ial 


appearing ; olicitor for h and. briefing 


time he wa 


ne apable of 


counsel by reason of ne ither renewed his 
nor complied 


vistrar 


certificate a i 
4. 2. 7, b ny the roll ke vy the re 


practising 
with Order 
of the 
for the renewal 
November, a 


certificate 


1860, provides 
certificate every 16th 
which the 
but if it 


13 


court. Section 22 of 
ot the 
being given during 


l6th Nov 


month s race 


will be ante-dated to the ember, 








198 THE SOLICITORS’ JOURNAL. 


March $0, 1929 








! rene 1 wit eC} th it is then dated from the actual 
date « I ed | last proviso was applicable 
to the defend t n the present case who, at the time he 
defended 1 act ‘ not, under the Act, qualified to 
practice olicitor ew of that position Mr. Justice 
4 ley { costs of the appeal except the 
‘ ts of «lf ip the order This case hould certainly 

, ot citors to take out their practising 
ertit ‘ t ! ! ‘ er, two further unpleasant 
’ Che Law Society, if they so desired, 

kee p the matter 1 also 12 of the Attornevs and 
“i tor \ P87 4. ‘ lor per iltv of £10 (nother 
part of the tice of appe n the present case dealt with 
cotoye t t vhich took place alter the 

t ! res] t matter, d Mr. Justice 
Roc ' } here. or bv rtue of what 
ect t I ‘ t «of bpp il to the Di onal 
( | ( ch gave that right of appeal 
white tt retion of the re trar 


CH EA ts artistie ociations, is not Hollywood, 
ithe appearal n public there of film actors engaged in the 
iking of a moving picture has apparently, for a number of 
he com t ' ; tible attraction which might well 
ir rior f indulgence trom the lips of the film 
ei ed eit ! fH ywood So large, indeed, was the 
crowd wl t n Re (Avenue, King’s-road, 
Chelse ( e efforts of a1 ber of film actors, that 
ehie | the footwav blocked, 
tht ! f Eric HALES, was later 


wilfully obst 
hay ee ithe hichway. He was convicted ond Smead 


ructing 


1 and two gu ( t The legal position in regard to a 
nee of tl ture ndisputably clear, and has been laid 
dow number of case nd in principle, in order to makea 
defendant ‘ t not r t if the nu nee must he 
thie ey eT i I t tT ithcient if the probable 
( en ‘ ‘ ead te i nuisance In Barhe 
Penley, 37 So oD: 1893, 62 L.F., Ch. 623, it was held, 

t t theatre of a particular 

er L ‘ b reason of the crowd 
ttr t rt obstructing the cece to 
dio bre ( { tify an injunction to restrain the 
perfor nel that. more er, there was no difference of 

! ! ‘ Vi tertainments carried on out 
f « 1 I} t statement par 
tieular ‘ f tt present case, which, 
t t ‘ lm industry in the light 

‘ ‘ al restrictions will be 
mposed cnt London scenes and event The broad 
ene ’ ‘ ‘ e es of Case owever 

perfect ' but ? matter must. of course be a 
lest f ‘ a el Der neat perhay constituting a 
“yy tit eu tn ‘ but in any case, once 

nas ail rticular trade or occupation 
entitled. or ‘ { ndue lenienev, the rights of 

, ce hen , t ¢ hose of private ndividuals in 
Costs in Rent Restriction Cases. 

\ 0 i dr to the new Rent 
He ons R ' (SR. & O., 1928 
Ne TO) LS | ‘ ‘ eve do not aflect actions 
but or ’ ' ler e Re \et é.u., application 
for apport plications under s. 11 (1) of the 
Rent 1 Me | it rictior let 1923. which 

ectir pre ‘ t the cou ‘ ourt rik ive power! 
‘ the rypolic ( of | or a tenant to determine 
ur t ‘ t ‘ of the rent, standard 


to the increase 


he ard 





by the registrar 
referred by the registrar to the judge, 
of Rent, ete. Rules, 1920. The costs of these applications 


but may be made direct to the judge, or 


were previously governed by r. 16 of the above Rules of 1920. 


Under that rule the court has power to fix the amount of the 


costs that should be paid, or else to direct that they shouid be 


paid on the scale applicable to an interlocutory application 
in an action for an ; 
nature of the application. Thus in the case of an application 
for an apportionment, the amount was the sum equivalent 
half of the annual rent or rateable value apportioned 


premises, and in 


to one 
to the 
authorising a mortgagee to call in and enforce the mortgage, 
the amount was the amount of the principal sum secured. 
An uniform method of awarding costs Is now made applicable 


the case of an applic ation for an order 


whatever their nature, which may be made 
(cts. Under the new rule which repeals 
and (5) of r. 16 of the old rule (i.e., r. 16 of 
the court may either fix the amount of the 


to all applications, 
under the Rent 
ub-ss. (2), (3), (4 
the 1920 Rules 

costs, as it had power to do previously, or else direct the scale 
on which they are to be taxed, and in default of such direction 
to be taxed upon column A of the higher scale. 
It should be noted the fees to be allowed on 
the appropriate scale will not be such as ace allowed on inter- 


the costs are 


however, that 


locutory applications, the costs being taxed as in the case of 


actions. It seems, however, as the court still has an absolute 
diseretion in the matter, that no costs may be allowed even to a 
successful party The new rules will be welcomed by both 
branches of the legal profession, since it is an undoubted fact 
that some of the most vexed question of law are liable to 
that the that could 


previously be allowed were in most cases entirely inadequate 


arise on such applications, and costs 


Mr. Raphael Roche and the Apothecaries Act. 


IN AN interview in an evening Mr. Raruaes 
RocueE, famous in his own line as Sir HERBER1 
BARKER in his, states that he had never heard either of the 
Apothecaries Society or the Apothecaries Act, 1815, until the 
forme r threatened him for of the latter. 
people might suppose and 

to be extinet, and superseded by the qualified 

practitione! But the Apothecaries Act, L815, is 
foree, and s. 20 prohibits uncertificated persons from 


new spaper, 


possibly as 


flagrant breaches 
Ordinary well apothecaries 
chirurgeons 
med al 
still in 
practising as apothecaries under the maximum penalty of £20. 
From A pothecaries Company v. Jones, 1893, 1 Q B. 89, it would 
appear that the irregular practitioner cannot be fined more than 
day's work, many may 
advise, though possibly he might be fined £20 for each day of 
The original function of the apothecary 
of rhe di ines pres¢ ribed by 


£20 for one however patients he 


his illegal business 


seems to have been the dispe1 sing 
a phy an, but presently he, in some way, acquired the right 
of prescribing himself as well. As appears from the judgment 


Clare. 


Hui ler Vv. 


now be 


Oo 1899, 1 Q.B. 635, every 
qualified as physician, 
surgeon, and apothecary, from that case it appears 


that a licentiate of the Society of A pothec aries, ¢ ntitled as such 


f pr 
f LAWRENCE, J... u 


medical practitioner must 


though 


to be revistered as 
to call himself a physician or surgeon. As to the nature of 
} now 


a medical practitioner, 1s not also entitled 


apothecary, ti monopoly which has 


nopoly of at 


passed to the medical profession, reference may be made to 
A pothecaries Company v. Allen, 1833, 4 B. & Ad. 625, to the 
effect that an unregistered person who may possibly neverthe- 
le pres ribe. must not both pres ribe and clispense his own 
The position of « hemists is stated by Best, C.J., 
Haydon, 1828, 4 Bing. 619, at p. 621, and in 
Nottingham, 1876, 34 L.T. 76. 


may dispense but not 


prescriptions 
n Alliso \ 
A pothecaries 
From these cases it appeal 
advise Possibly they may advise the purchase of a patent 
medicine, already made up 
to the conclusion that a large number of chemists infringe the 
Act, just as a large number of motorists travel at the rate of 


Com pa / Vv 


1 
that they 


Perusal of these cases may lead 


under r. 7 of the Increase 


smount, varving however according to the 
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over twenty miles an hour. The motives of the medical 
profession, acting through the Apothecaries Society, and with 
the ancient weapon of the Act of 1815, in threatening Mr. 
RocHE in this way are not of course matter for comment in 
these pages, and if the Act is oppressive, it is for Parliament 
to amend it. 


Claim to Trial by Jury. 


DEFENDANTS WHO have consented to be dealt with sum- 
marily for indictable offences are sometimes allowed to change 
their minds, and equally the court may decide to commit for 
trial, although the defendant has consented to be dealt with 
summarily (R. v. Hertfordshire JJ. V1, 1 K.B. 612; 75 
J.P.91). The position is, however, different when a case falls 
within s. 17 of the Summary Jurisdiction Act, 1879, which 
deals with summary offences which may become indictable 
at the election of the accused. It would be difficult to argue 
that the accused has any right to change his mind or that the 
court would be justified in allowing him to do so. A case in 
point occurred recently in a Metropolitan police court. A man 
was charged with being drunk in charge of a motor car, 
upon which he could, of course, claim to be tried by a jury. 
In accordance with sub-s. (2) of s. 17, the position was 
explained to the defendant before the charge was gone into, 
and he elected to be tried summarily. He pleaded not guilty, 
some evidence was given, and he was remanded. At an 
adjourned hearing he was represented by a solicitor, who 
asked that he might withdraw his election and claim to be tried 
by jury instead. The magistrate decided that he had no 
power to alter this. He pointed out that s. 17 (1) says that the 
defendant may make his claim to trial by jury * on appearing 
before the court and before the charge is gone into, but not 
afterwards.” The words ~ but not afterwards ” 
negative the right to re-open the question of choice of tribunal. 
Indeed, the magistrate also suggested it might be open to the 
defendant himself to submit at the court of quarter sessions, 
if he were committed there, that that court could have no 
jurisdiction because the defendant had been wrongly allowed 
to make his claim after the case had been gone into. This, 
of course, the magistrate agreed, was a point which the 
defendant's present advisers would not take; but possibly 
he might change his advisers, and new ones might feel if 
their duty to raise the question on behalf of their client. 


seemed to 


The Report of the Royal Commission on Police Powers. 


THis REPor?T deals with matters which are of grave concern 
both to the public and the legal profession, and the fact that 
it exonerates the police force as a body from the injustice and 
oppression which have been alleged against them may be 
regarded as most reassuring. The criticisms and recom- 
mendations contained in its 150 pages cannot be fully discussed 
here, but perhaps we may be allowed to point out that the 
Commission's emphasis on the great danger of requiring the 
police to enforce laws which are regarded as unfair by the 
general public follows, and follows closely, repeated warnings 
in our own pages. (* Dis 
regarded and Unenforced Laws,” 70 Sou. J.537) * The public 
connive at the obstruction of the police in motor traps, and 
help street bookmakers against them, and therein lies a greater 
danger either than in betting in shillings or proceeding at 
twenty-five miles an hour on a wide and empty road.” In 
discussing street betting, the Commissioners observe, p. 80, 
* In our view the present state of the law is altogether anoma 
lous, and so out of harmony with public opinion, that attempts 
to enforce it are bound to react on the morale of the police.” 
At the time also we strongly deprecated the Home Secretary's 
instruction that the police should use their own diseretion 
as to prosecutions for whist drives. 
the law as to lotteries the Commissioners give their opinion, 
p. 81, that “ it is unfortunate that by reason of defects in the 
law the police should be put in a position in which they must 


Thus, three years ago we wrote: 


In their comments on 


| 
| 





exercise a discretion as to whether the law is to be enforced 
or not, or as to the degree of strictness to be adopted in its 
enforcement. Any contempt for or laxity in the adminis- 
tration of the law tends to spread, and the respect for and 
observance of the law is correspondingly weakened.” It 1s 
obvious that sooner or later some Government must have 
the courage to amend and consolidate the Gaming Acts and 
the statutes dealing with betting and lotteries, Paragraph 73, 
p. 29, contains the important recommendation as to the 
initial caution to be given by a police othcer collecting evidence 
of a crime, and the very controversial matters arising on the 
control of night clubs will be found at pp. 43-45. There 
will no doubt be general agreement with the conclusion that 
to send young policemen into these clubs in disguise as agents 
provocateurs and sples Is wholly obje tionable, and the only 
alternative appears to be the power of entry which 1s 
recommended. 


Magna Carta and the Casual Ward. 

Ir was with something of a shock that a Metropolitan 
magistrate, brought up from his earliest days at the Bar in 
awe of Magna Carta and in reverence for the liberty of the 
subject, realised to the full recently, when a case in point 
came before him, what powers Parliament and the Ministry 
of Health have seen fit to vest in the superintendents of the 
casual wards, acting nominally as delegates of the guardians, 
It was an unpleasant reminder too when he realised how much 
more unfettered are these 
of their powers than he and his fellow magistrates. By 
s. 71 (2) of the Poor Law Act, 1927, * Where a casual poor 
person has been admitted on more than one occasion during 


superintendents in the exercise 


one month into any casual ward of the same poor law union, 
he shall not be entitled to discharge himself before the hour 
of nine o'clock in the morning of the fourth day after his 
admission...” In * destitute 
wayfarer or wanderer,” as the casual was termed in the 
elegant phraseology of the earlier Poor Law Acts, is forced 
to seek the kindly shelter of the casual ward twice in one 
month, he may be kept there for the next three days— four 
if a Sunday intervenes 
without trial without exactly being so as we can imagine. 
The superintendent Is prosecutor and judge If he knows 
the man, which is not improbable, he may “feed fat any ancient 
On the other hand, if 
he be mistaken, if for instance, now and then, he confuses 


other words where the 


which comes as near to imprisonment 


erudge ” he may have against him. 


one man for another or is not quite certain of his dates, he 
Avainst his ruling there is no appeal. 
Compared with such powers as these, what is a magistrate 
left with which to plume himself ? 
sentences, but in return for what restrictions ’ His court 


need have no qualms 
True he can inflict greater 
must be conducted in public there must be evidence ; the 
witnesses must be sworn, and without them he is powerless ; 
there is the endless travail of the interpretation of the statutes 
and case law - whilst, after sentence Is passed, there are the 
courts of appeal by no means loathe to criticise his handiwork 
or to upset it. The superintendent of the casual ward knows 
none of these impediments. His word is the last — except 
perhaps on some few occasions when he is confronted with an 
unusually determined character It was one of these despera 
does who brought the question to the notice of the magistrate 
to whom we have referred He had gone into the ward on 
a Saturday evening, and was dismayed to learn next day that 
he would not be discharged until the following Thursday 
morning. His plea that he knew of a job which he hoped would 
fall to his lot_on the Monday was unavailing ; so, too, that he 
did not know the law. Even casuals cannot ese ape that 
uncompromising presumption. But the man was not to be 
allotted task, and 
there Was ho other course but to bring him before the mavis- 
trate, who with an eye to the future explained the law with 
some care, and then hurried him out of the dock to go in 


beaten. He refused to perform his 


search of the promised job. 
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Future Betting Prosecutions. 
rHE RECENT TOTALISATOR CASI 


Pigs | cf tT? Onemor LI ‘ ! ‘ past “ yew 

rah cil never to receive any money before the race, 
d not to allow their clients to physically resort to their 

hettn bu ‘ pret ‘ i ti desired not to infringe the 

| | dvice ih ! lly corres Although 

iD ! er } elient te core » tl bu ( 
e} fi ! | ‘ nad ble to do so. beceuse 

of f e( ‘ I her on the pre for 

t ! elt of ti opportunit to put 
! ‘ ! ! requ | recol le | \ 

of dlecisi« e Ho Lords in Atforney- al 

vi 1S) Clubl i53 Sou. J. 48. Seetion 15 


evied 5 4 | eve! bet idl vith a bo ! Ker 
ind th ‘ n that ca ( rb had been made 
ev beme the ly books ! lleved 
te he | | j ' | i that the 1 pore it were 
vitl 1) kmaket ontai ii te 
th | 1 Tio T | | | real TT | 1 ? ho 
hether on |} | ol er nt of tif f/ to any 
ther } ex « occasionally or regularly 
the b ‘ of rece ! Pi itinw bet Ol ho mm any 
! le mself out permits himself to be held ou 
rat perso O rece d or negotiates bet 
Bet M 1 het ah ¢ nt | | ned 
The respondents had pr led ator for the use of 
ment I of t i} el} I ny for ert nible and risk dy I 
cent, of the l ( ilue of th pet recorded by the machine, 
and afterward distributn he mone The responden 
vuaranteed the winntt The result of transaction 7 
Ih Witty by meat of ot } ute rth be omewh t peculiar 
O)nve huncdrec ! robber } et cked between then: fifteen 
hor ( ind thy <teentl norse tl tf wa hot back ad pre Wilh 
excep li the responce were entitled to their LO) per 
ent tis me clear in tl ‘ ein what manner the remaimder 


been disposed of. Th 


tuked would have 


decided that to 


of the 


House of 


amoul 


Lords the re pondent the rise or 


fall of odds, the succe or failure of a horse, and all the 
hazards of the turf were completely immaterial. The 
rr pondent were rightly le cribed l d tributing avent who 
vuaranteed the honesty of l] the pee ple who used the machine 
and took 10 per cent. f their trouble and risk, and therefore 

no | ‘ made with them thev were not liable to betting 
dut The q tol hether the club members who inv 
mone n the machine are lable to the bettu duty remain 
to be decided it future case 


So far the rat 


easily be put rig 


as the betting duty is concerned, 
ht by the new Finance Act 

in the learned letter of Sir HERBERT STEPHEN in 
the result of the case is far-reaching in 


under the Betting Act 


ter can 
but as mentioned 
The Times, 
other directions, and 


L853 will require ( ireful 





everal « ist 
consideratior 

Clarke, Morris v. Clarke 
heard before Me.uor, J 
argued the case, 
Rew and 


the cases of Wright \ 
I.P. 661, were 
Di ting 


In 1870 
and S th v. Clarke. 34 
and Lusu J 
VMeLuLisH, QC 


, 
hed counsel 


HAWKINS, (4 


SLEIGH ert 


} 


MEREWETHER appearing for the appellants, the respondents 
being represented by both the Attorney-General and the 
Solicitor-General, and ArcuiBaALp. The fae were that 
W. kept house or office for the purpose of execut com 
missions on receiving instructions by letter to bet on horse 
races, but professed not to bet himself, only acting gent 
in the matter, and Inve ting the money ent to him, ; nd laving 


1 


it out to the | 


his client In fe ference to 


best advanti ve for 
particular race W re elved money by lett I from C to bae k 
ticular horse and acknowledged receipt, and on the horse 


winning sent the money to C There were no principals 


named by W as advancing the money to pay the bets. It was 
held that W was guilty of the offence of keeping open an office 
money on an undertaking to pay money on the 
events of horse races within the Betting Act, 1853. The next 
he mentioned is Dunning v. Sweetman, 1909, 73 J.P. 
the respondent was seen in a road distributing 
io betting to persons going to a ground 


for receiving 


nh wile h 


Lol, 
| 


handbills relatin 


whe re a foot b i} Ih ( h Was 2 bout to be played. The handbills 
cor ned as tement of odd which certain bookmakers, with 
i lett i lolland, were prepared to give on football 


miatehe d « form of contract to be filled up by persons 
\ Lng » be rh “i hi ld to be an offence against the 
Street Betting Act, L906 the handbills were offers by book- 
makers to receive bets, and respondent was doing a substantial 
part of the busine n indicating to the public the terms on 
which ihe bookmakers were prepared to bet and the means 


by which the bets could be carried out In L910, the case 
Wyton, 5 Cr. App. R. 287, was heard by the Lord 
Chief Justice and Daruine, J., and Pickrorp, J. Wyton was 


the tenant of a hairdresser shop, DAWES being his manager 
and nt. Dawes had taken money and slips from 
cust and put the mor ey on with a bookmaker named 
Mir nd had drawn the winnings from MILLS and paid the 
customer Phe pope | was against a conviction of WyTon 


ing Dawes to use the premises for the purpose of 
The submissions of 
were not made by Dawes 
with the cu Mitts and the customers. 
That Minus Dawes had no 
pecuniary intere in the bet nd the customers looked to 
Mitvs for payment MILLS : 
refuse bet That the bet « 


out to telephone to Mini 


of pe ri 
betting with persens resorting thereto. 
the Appellant were that the be 
| tome! but between 
did not resort to the premises, 
lone could fix the prices and could 
ould not be started until DAWEs 
These submissions remind 

ms Of the Luncheon and Sports 


too clear for 


went 
one of the 


Club Case 


ubn ‘ 


held 


ucce¢ sful 


It w th the case was 


argument. Customers found Dawes in the shop. When the 
hop Wa raided GREGORY, who occasionally went to the 
ti lephon igent for DAWES, w found there with seven 
betting slips in his pocket he court thought DAWES was 
carrying on the business on behalf of Mitis, and that he 


words of the Betting Act, 1853, s. 1, 
and the appeal was dismissed. 

The preamble to the Betting Act 1853 recites that a kind 
sprung up tending to the injury and 
by the opening of 
and the receiving of 


clearly came within the 


of vaming has of late 
demoralis: tion of improvident pel on 
house Oo! othee 


places 


monev in eavance by’ « ertain persons 


on their promises to pey 
and the like contingencies. 
This pre mible though repei led. can be looked at for the 
purpose of construing the Act. Section 1 provides in effect 
that no be opened, kept or used for the 
purpose of betting with persons resorting thereto or for 
the purpose of being received as and for the con- 
sideration for any assurance, undertaking, promise or agree- 
ment, expressed or implied, to pay or give thereafter any money, 
on any event or contingency of or relating to any horse race, 
etc. Ink Stoddart, 1901, 1 Q.B., at p. 183, and in Lennox 
v. Stoddart and Davis v. Stoddart, 1902, 2 K.B., at pp. 33, 34 


t horse races 


money ol ent ‘ 


othee, ete shall 


money 


and 36, it was pointed out and held that the second purpose 
was not limited to transactions that could properly be regarded 
as het 

Sir Hersert SrerweNn raises the question whether if a 
bookmaker carried on his business on the “tote” system 
entirely on credit, by means of a book instead of a totalisator, 
he would have complete answer to a prosecution under the 
Betting Act. 1853 [here material difference between a 
taxing Act and the Betting Act, 1853. To interpret the 
latter, reference can be made to th repealed preamble, to 
ascertain the } hief intended to be dealt with. If the 
bookmaker transacted that business for ready money, it seems 
clear tl in of ag the latter portion of s. 1 of the 


1855, would be committed, and according to 


Betting Act 
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Wright v. Clarke, supra, it would be immaterial that he was 
merely an agent for his clients who betted inter se, and further, 
according to R. v. Stoddart, Lennox v. Stoddart, and Davis v. 
Stoddart, supra, it would be immaterial whether or not the 
transactions were bets properly so called. If, on the other 
hand, his clients called at his office and the bookmaker trans- 
acted all that business on credit, he would in the slightly 
altered words of Dunning v. Sweetman, supra, be doing a 
substantial part of the business in indicating to them the 
terms on which other of his clients were prepared to bet and 
the means by which the bets could be carried out. Moreover, 
as in R. v. Wyton’s case, his presence on the premises could 
he considered as the same as that of his other clients with 
whom the bets were made, and according to the same case 
he could then be convicted of permitting his betting clients 
to use his premises for the purpose of betting with persons 
resorting thereto. This contention appears to be correct, 
as there is a great difference between the two charges, and there 
was no suggestion in the speeches of the law lords in the recent 
case that any previous decisions under the Betting Act, 1853, 
were being overruled. If this submission is not correct, then, 
so far as a credit business is concerned, there was no necessity 
to provide in s. | of the Racecourse Betting Act, 1929, that 
nothing contained in the Betting Act, 1853, shall apply to 
any approved racecourse or any act done thereon on the days 
on which horse races but no other races take place thereon. 
The object of this section and of s. 3 was to legalise on approved 
racecourses only the use of totalisators and the provision by 
the managers of the racecourses of * places’ within the 
meaning of the Betting Act, 1853, where bookmakers may 
legally carry on their business and to which the public may 
resort for the purpose of betting, and to give to the managers 
some control over the bookmakers attending the meeting. 
This control may be diminished, if apart from the Racecourse 
Betting Act, 1929, bookmakers legally can make on the 
racecourse a betting book compiled on the * tote” system. 
provided t‘.at all the transactions are on credit. It would 
therefore appear that, notwithstanding Sir’ Herperr 
STEPHEN'S suggestion, that a bookmaker who permits the public 
to physically resort to his premises for the purpose of betting 
inter se on credit on the tote system will continue to be liable 
to conviction under the Betting Act, 1853. 








Warranty: 
Functions of Judge and Jury. 


It is not always an easy matter to determine whether or not 
statements made in the course of negotiations preliminary 
to entering into a contract constitute a warranty, and it is no 
less difficult to determine what are the respective functions 
of the judge and the jury in such cases. At common law, 
no liability attaches in respect of misrepresentations innocently 
made in the course of entering into a contract, unless it be 
shown that the representations amounted to a warranty, and 
this depends on whether there was an intention on the part of 
either or both of the parties that there should be a contractual 
liability in respect of the accuracy of the statement (per Lord 
Mou tron, in Heilhbut Symons & Co. v. Buckleton, 1913, A.C., 
at p. 51). In other words, a warranty may be regarded as a 
contract collateral to the main contract, whereby the party 
making it promises, in consideration of the other party 
entering into the main contract, that the representation 1s 
true. But, unless it can be proved that such was the intention, 
with which the representation was made, no liability can attach 
if the representation should prove to be false, provided, of 
course, that it was made innocently. And the court will 
require strict proof of such intention. Subject to the above 
limitation, however, the making of such a representation prior 
to a contract and relating to the subject-matter thereof will 





not, in itself, be sufficient to establish the existence of a 
collateral contract (/b., at p. 48). The functions of a judge 
and a jury in such cases will be found to be clearly expressed 
in the judgments of Lord Arkinson and Lord Mov.ron in 
Heilbut Symons & Co. vy. Buckleton. Thus, Lord AtTK1iNSON 
said (b., at p- — The existence or non-existence of an 
intention in the mind of the party making the affirmation 
that his affirmation should be taken as a warranty of the 
truth of the fact affirmed is, in an action of breach of warranty, 
no doubt a question for the decision of the jury which tries 
the action; and all the evidence in the case touching the 
knowledge, conduct, words and actions of that party from 
first to last, may be considered by them in arriving at a 
conclusion upon that question.”” Where, however, there is no 
dispute as to the circumstances of the conversation in which 
the representation was made, or the exact words of the repre 

sentation itself, then the question of warranty or no warranty 
ceases to be a question for the jury, and becomes one entirely 
of law. Thus, Lord Hatpane, L.C., said, in Heilhbut Symons 
and Co. v. Buckleton (ih., at p. 36): “As neither the cireum 

stances of the conversation nor its words were in dispute, 
[ think that the question of warranty was one purely of law and 
it ought not to have been submitted to the jury.” This latter 
principle was applied by Lord Hewarr, L.C.J., recently, in Bell 
v. Lee (Times, 27th June), where it was alleged that representa- 
tions to the effect that a flat was a“ flat de luxe’ and “ the last 
word in flats,” and was in every way perfect, were alleged by the 
plaintiff, to whom the representations were made, to amount to 
awarranty. The jury could not agree on the question whether 
there had been a breach of warranty, but the learned Lord 
Chief Justice, who tried the action, held that he was entitled 
to determine this question as being one entirely of law, as the 
circumstances of the conversation between the parties, or its 
words, were not in dispute, so that the case fell within the 
principle above mentioned. ‘The learned Lord Chief Justice, 
however, held that there was no warranty, the words which 
were employed being merely words of commendation innocently 
and honestly made, and neither intended to be, nor having 
been understood as being, such as to amount to a warranty. 





Misdescription as to Vacant 
Possession. 


THE recent decision of Eve, in Curtis v. French 
(72 Sou. J. 762), is one of those hard cases which are sometimes 
said to make bad law. Property was put up for sale under the 
National Conditions of Sale, 1925, Condition LO of which 
provides that no error, misstatement or omission in the 
particulars, sale plan or conditions shall annul the sale or 
entitle either vendor or purchaser to compensation in respect 
thereof. One of the lots consisted of an old-fashioned ” 
cottage, and the particulars stated that although it was then 
let to a farmer for one of his employees, he had formally and 
legally terminated the tenancy, that the vendor had not 
pressed for possession, but that vacant possession would be 
given on completion, the last phrase being in capital letters, 
As is well known, the demand for old-fashioned cottages in a 
picturesque part of Surrey largely exceeds the supply, 
purchasees being willing to pay a good price, and then to 
spend money in doing up the property, subject to the essential 
condition of vacant possession. The defendant on the faith 
of the statement in the particulars bid £100 for the cottage and 
was declared the purchaser. That was more than two years 
ago, and he is still without the cottage, for the vendor has 
never been able to give vacant possession, The words in the 
particulars were as Eve, J., found, a series of misstatements, 
wholly misleading and partly untrue. The cottage was 
sub-let to a workman who claimed to be, and no doubt was, 
protected by the Rent Restriction Acts. The farmer who was 
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the immediate tenant had long nee determined the tenancy, 
but the occupier was deaf to all ippeals to him to move elise 
where and even refused the sum of £50 offered to him to vacate 
the premise He had, he said, lived there for years, and he 
either could not or vould not move i where else No 
attempt was made to evict him by legal proceeding he 
purchaser, having lost the chance of re-selling the cottage at a 
profit of L100 after waiting long time sued the vendor 
for specific performanes ind or damages for breach of 
contract, but dropped the claim for pecific performances at the 
trial However, he did not eceed, Ever, J., holding that 
the contract wa too stringent for him He did not eek to 
et aside the contract on the ground of fraud or misrepre 
tation. but chose to affirm it d to treat it as broker It 
quite clear that in the present case the purcha er could have 
repudiated the contract | he ¢ en to do so for the error 
and mh tatement were ( re to ilter the ubjec 
matter Lee Rayso 1917, | Ch. 613, where a similar 
condition was construed by the me learned judge lo 
dleseribe property to be ld wit] icant posse ol 
hen the vendor |} | t cannot be old appears to b 
more than a mere 1 lescriptior tact a defect of title nd 
it is somewhat difheult to how ! uch circumstance the 
condition ean be uece ful rile vided i i defence to an 


In Flight v. Booth, 


imilar eondition 


action for dam re for breach of contract 


1 Bing. N.C. 370, the purchaser under a 


ought to recover fh dey t and Ih ALL, ( J uid that 
where the misdeseriptio » materially affected the subject 
matter of the contract, that it 1 hit re onably be Ippose | 
that but for it the purchaser might never have entered into the 
contract at all, the contract w rided altogether Phe 
present case seen to come within those word But on 


Re Terry and White's Contract, 32. Ch. D. 14, Linpuey, L.J 


id that thi proposition wa only true in certain classes of 
CASES, VIZ, Case vhere a vendor was seeking to force upon a 
purchaser what he did not contract to buy There w ome 
difference of opi on amo thre nembers of the court in that 
case, Which involved merely an error i juantity, but no doubt 
ve, J., felt bound by it to decide that the purchaser's action 
failed, but made no order as to cost The learned judge 
ne identally observed that it is unwise In sales of real estate 
to Incorporate uch a document the National Conditions 
ol Sale. ol the content of whiel probably only a mall pro 
portion of the bidders had the t knowledge. [f such general 
conditions are to govern fl pie hould be pr led 


with the particular 





A Conveyancer’s Diary. 
The recent decision of Eve, J., in Re Whitaker: Rooke \ 


Trustees for vuthorit to the position of trustees for 
Sale and le with regard to the incidence of th 


Repairs. cost of repairs to the tru propert 

Prior to the ny of the nev \ct 
there were no statutor ITOVISTON applicable, but it wa 
ettled that it wv the dutv of trustec for sale to see that the 
property did not get into an unsaleable condition for want 


ol proper repair, even in the ¢ bsence of express power to 


and that ina proper case the court would. upon application 


by the trustees, authorise them to make the necessary repair 
upon such terms as to apportioning the cost between capital 
and income a the court cor dered equitable Ri Hot / hy 
1886, 32 Ch. D. 408, CLA 

Now, however, by virtue of 28 (1) of the L.PLA 1025 
as amended by the L.P. (Amend \ 1926, trust lor il 


have vested in them the ime powers of management a 
upon trustees under the S.L.A 


1925. and both Clauson j n Re Gray. 1927.11 


are conferred during minority 


| 


| 
| 





Tomlin, J. (as he then was) in Re Robins, 1928, 1 Ch. 721, held 
that the powers given by reference in s. 28, were not confined 
to minority These powers of management, having regard 
to the S.L.A., 1925, s. 102 (1), include a wide power to execute 
repairs and s. 102 (3) provides that the trustees may pay the 
expenses of management out of income. It is to be noted, 
however, that by the L.P.A., 1925, 28 (2), subject to any 
direction to the contrary, the net rents and profits of the land 

afte) keeping down costs of re pars and insurance 
utgoings. are to be dealt with as if they were the 
FT yme of the invested proceeds of sale, except so far as liable 
to be set aside as « ipital money under the S.L.A. 

Now, in Re Gray, supra, where internal repairs to property 
Public Trustee in trust for sale had for several 
vears been paid for out of income, but further substantial 


tructural repairs had become necessary owing to prolonged 
nevlect of external repairs, assignees of the life interest objected 
to the payment of the cost of such further repairs solely out 
and the Public Trustee asked for the direction of the 
the eost should properly be borne. Clauson, J., 
took the view that, by virtue of the L.P.A., 1925, s. 28, and 
the S.L.A., 1925, s. 102, trustees for sale have a statutory power 
and to pay for them out of income, whether 
he current repairs or repairs of a more substantial 


of income 


l 
to now 


eourt i 


to make repair 
such repair 
nature or! repairs oct asioned by neglect, and further that those 
statutory 


provisions are intended, as far as possible, to be a 


complete code, under which it is now the duty of trustees for 


, \ 
ale to exercise tThell 


statutory powers in regard to repairs, 
© that recourse to the court to apply the equitable principles 
of apportioning the cost of repairs is no longer necessary. 
The learned judge accordingly ordered that the cost of the 
tructural repairs ought to be paid out of income. 

In Re Roln supra, Where the costs of repairs executed in 
compliance with a dangerous structure notice under the 
owns Improvement Clauses Act, 1847, had been paid by the 


trustees out of income, but without prejudice as to how they 


hould ultimately be borne, the trustees subsequently applied 
to the court to determine how such costs ought to be borne 
Upon the construction that 

under 28 (1) of the L.P.A., and s. 102 of the S.L.A., trustees 
for sale have a discretion in regard to the cost of repairs, 
vhether they will pay them out of income or not, and that the 
ord after keep 


other outyvomgs, in s, 2&8 


is het ween ( ipital and Income. 


¢ down costs of repairs and insurance and 
”) of the L.P.A., do not operate to 
convert that diseretion into an obligation ; Tomlin, J., declined 
to accept the proposition that the new statutory provisions 
oust the old equitable jurisdiction of the court in all cireum- 
tances, or to regard Re Gray, supra, as laying down any such 
prin ple He adopted the view that. although the court will 
not interfere with the diseretion of the trustees as to how the 
cost of repairs is to be borne. where the trustees have exercised 
their discretion, vet where as in this instance the trustees are 
their diseretion, but ask the court 
for directions, the court is free to determine how the expenses 


not pre pared to exercise 


ought to be borne, and in so doing is bound to adhere to the 
of Re Hotchkys, supra, The cost of the repairs was 
accordingly directed to be paid out of capital. 

In the recent case of Re Whitaker. supra, where property had 
in tenantable repair at the expense of income for 


prim ipl 


hut substantial further repairs became necessary 
to meet the requirements of dangerous structure notices served 
by the London County Council, and one of the trustees for 
ale applied to the court as to how the expenditure was to be 

J ‘ followe d the dee iston of Tomlin,  # in Re Robins, 


met, Eve, 
and directed that the necessary sum should be provided out 


of ¢ iput | 


Mr. Lewis John Kempthorne, solicitor, late of Neath, 
Gilamorganshire, who died on 15th August, left estate of the 
gross Value of £128.901. He left the interest on £1,000 for the 


benefit of the poor of the parish of Neath; and £100 to his 


242, and | clerk, William MeNeil, 





wl 
pr 
by 
of 
of 


* 


Wl 
it 
cle 


m 


m 
in 
ul 
le: 


ay 
hi 


he 
Ii 


of 
P 


or 


ay 


) 


held 
ined 
rard 
cute 

the 
ted, 
any 
and 
Lice 

the 
ible 


rty 
eral 
tial 
ged 
ted 
out 
the 
J., 
ind 
wer 
het 
tial 
ose 
ea 
for 
irs, 
les 
ry. 
she 


in 
he 
he 
ey 
ied 
ne 
iat 
PES 
rs, 
he 
nd 
to 
ed 
ns 
m- 
ch 
ill 
he 


ed 


id 


ty 


ie 


is 





March 30, 1929 


THE SOLICITORS’ JOURNAL. 


[Vol. 73] 203 








Landlord and Tenant Notebook. 


The decision of Mr. Justice Eve in Iveagh v. Harris, 45 T.L.R. 
319, has an important bearing on the 
question of the procedure that should be 
adopted when it is desired to discharge or 
modify restrictive covenants. 

Section 84 of the L.P.A., 1925, empowers 
“the authority” (which is defined in 
sub-s. (10) of s. 84) to discharge or modify restrictive covenants 
and the provisions of that section are made to apply to leaseholds 
in the circumstances set out in sub-s. (12) of that section, that 
sub-section being as follows: “ Where @ term of more than 
seventy years is created in land (whether before or after the 
commencement of the Act) this section ” (i.e., s. 84) ~ shall, 
after the expiration of fifty years of the term, apply to restrictions 
affecting such leasehold land in like manner as it would have 
applied had the land been freehold. Provided that this 
section shall not apply to mining leases.” 


Discharge or 
Modification 
of Restrictive 
Covenants. 


As regards procedure, it seems that it is not only “the 
authority,” but also the ordinary courts as well that may make 
an order under the section discharging or modifying the 
restrictive covenants, which are the subject-matter of the 
application. This appears to follow from sub-s. (1) of s. 84, 
which provides that “the authority... shall (without 
prejudice to any concurrent jurisdiction of the court) “— and 
by “the court ” is meant the High Court, and also the court 
of Chancery of the County Palatine of Lancaster, or the Court 
of Chancery of the County Palatine of Durham, or the county 
court (ef. sub-s. (3) of s. 203 of L.P.A., 1925—-‘ have power 

. on the application of any person interested in any free- 
hold land affected by any restriction arising under covenant 
or otherwise as to the user thereof or the building thereon 
wholly or partially to discharge or modify any such restriction.” 

Even if the ordinary courts have jurisdiction to make any 
such order, * the authority appears to be the body to whom 
it is intended that application should primarily be made. This 
at any rate seems to be the inference to be drawn from 
sub-s. (2) and sub-s. (9) of s. 84. Thus sub-s. (2) gives express 
powers to the ordinary courts to declare, on the application of 
any person interested, (a) whether or not in any particular 
case the land is affected by a restriction imposed by any 
instrument ; or (b) what upon the true construction of any 
instrument, purporting to impose a restriction is the nature 
and extent of the restriction thereby imposed and whether the 
same is enforceable, and if so by whom; while sub-s. (9) 
provides that where any proceedings by action or otherwise 
are taken to enforce a restrictive covenant any person against 
whom the proceedings are taken may in such proceedings 
apply to the court for an order giving leave to apply to the 
authority and staying the proceedings in the meantime. 

Where there are restrictions affecting leasehold property 
which by reason of sub-s. (12) is within the purview of s. 84 
it is clear that there are two courses open to the lessee who is 
desirous of getting restrictions affecting his holdings either 
modified or discharged. 

The lessee might in the first place take the initiative and 
make an application to the authority under sub-s. (1), or, 
in the alternative he may adopt a * wait and see” attitude 
until proceedings have been instituted against him by the 
lessor to enforce the restrictive covenants in question, and then 
apply to the court to stay the proceedings in order to enable 
him to make an application to the authority under sub-s. (1) 

The dangers attendant on this alternative line of action 
however are well illustrated by the decision of Eve, J., in 
Tveagh v. Harris. In that case the lessor instituted pro- 
ceedings against the lessee to recover possession on the ground 
of forfeiture by reason of past and continuing breaches on the 
part of the lessee of a covenant not to sub-let without licence 
or consent. The lessee, the defendant, thereupon made an 
application, asking that the proceedings should be stayed in 





order to enable him to apply to the authority under sub-s. (1) 
of s. 84 for an order modifying or discharging the covenant 
in question. But Eve, J., held that he had no power to grant 
the application since the case did not come within the language 
of sub-s. (9), the proceedings in question not being such as could 
be described as * proces dings taken to enforce a restrictive 
covenant, 

It is important to note that the action which had been 
instituted by the lessor in Jveagh v. Harris was, as far as can be 
gathered from the report, an action to recover possession 
merely, nor apparently were any damages for breach of 
covenant claimed : nor would the addition of a claim for 
damages appear in such circumstances to bring the case within 
sub-s. (9) and make the proceedings proceedings to enforce a 
restrictive covenant if Mr. Justice Eve's decision is right. On 
the other hand, had the action been for an injunction to 
restrain further breaches of the covenants the proceedings 
would clearly have been in the nature of proceedings to 
enforce a restrictive covenant, and this was the view Mr. 
Justice Eve himself adopted, Whether Mr. Justice Eve's 
interpretation of sub-s. (%) however is the correct one may, 
with respect, be doubted, as it gives too narrow an inter- 
pretation to the words proceedings ... to enforce a 
restrictive covenant,’ and thus unduly restricts the operation 
of s. 84. 

In view, however, of 
present the safest course to adopt in such circumstances is 
for the lessee to make an application to the authority under 
sub-s. (1) as soon as possible, and not to wait until proceedings 
arising out of the covenant have been instituted against him 


his decision, it is obvious that at 


by his lessor. 








Our County Court Letter. 
COLLISIONS WITH PIERS. 
THE extent of liability for the above was considered in 
the recent case of New Liverpool Kasthaw Ferry avd Hotel Co. 
Limited and Others v. Oceai 
poration Limited, at Liverpool County Court. The claim 


Accident and Guarantee Co 


was for FLO0O as money due under a policy of marine insurance 
During an exceptionally 
Black Diamond ” 


was swept from her moorings and collided with Kastham 


in the following circumstances 
high tide in the Mersey, the coal barge 


Ferry stage, causing damage to herself, to a ferry steamer 
which was tied to her, and also to the stage Oma second high 
tide a similar mishap had oecurred, and the plaintiff com 
pany, as owners of the barge, duly recovered the proportions 
of the resulting damage from three of the underwriters. The 
latter therefore became co-plaintiffs in the above actions 
in which the defendant company disputed liability (except 
as to £18 10s. 1d. paid inte court) on the ground that the loss 
was attributable to the inadequate mooring of the * Black 
Diamond,” in breach of the implied terms of the poliey. His 
Honour Judge Thomas observed that the three co plaintiffs 
had paid the above-named plaintiff company under average 
adjustme nt, but that the defendant company contended 
that they were not liable in so far as the claim represented 
damage to what thev alleged were ground moorings. The 
defendant company contended that the moorings from the 
stern were ground moorings, and not such as are usually 
carried by a ship on a navigating voyage, the result being 
that they were not included in the policy. His Honour held 
that it was necessary to observe all the circumstances, and 
having regard to the particular characteristics of the adventure, 
there was no sufficient reason for limiting the words * body, 
tackle, apparel, ordnance, munition, artillery, boat and other 
furniture of and in the good ship or vessel called the steel barge 
* Black Diamond ° 

barge was secured 
£87 18s. 10d., less the amount paid inte court, with costs 


by excluding the moorings bv which the 
Judgment was therefore viven for 
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The que stion as to whether a deliberate “as opposed to an 
accidental collision with a pier was a veneral average act, 
was considered in Austin Friars Steam Shipping C'o. Limited 

Spille sand Bakers Limited, 1915, 3 K.B. 586. The plaintiff 
company s steamship had grounded in the Severn, and the 


master and pilot decided to save the ship and cargo by having 
her towed to a mud flat It became doubtful whether she 
would rena h the de ired spot, and it was cle ided to take her 


Dock, at the risk of doing some damage The 


into Sharpne 
pilot intended she should touch the lower pier, 80 as to take the 
reach off her, but the impact was greater than was intended, 
and the vessel damaged herself to the extent of £1,600, and 
the pier to the extent of £5,000. The plaintiff company paid 
these two rtem and claimed contribution from the defendant 
company, i owners of the cargo, on the ground that the 
reneral average lo Mr. Justice Bailhache 
with the knowledge that in 


Lmiount Were 
found that to p into Sharpne 
doing so the steamship would strike the pier, was in the 
circumstances a reasonable and prudent thing to do in the 
nterest of iT ) and cargo ‘| he operation was therefore a 

| 


eneral avera act. and the plaintiffs were entitled to con 


e damage. done not onlv to the ship, but to the 


trilput on for t} uf 
pier The Court of \ ppe |! upheld this judgment, it being 
remarked by Lord Justice Pickford (as he then was) that 


the common law doctrine to there being no contribution 
hetween joint tort feasor hac no appli¢ ition to the case. 
[he position as between the harbour authoritv and the 


hipownel was considered in The St Vicolai. 133 x A H40 
The Middlesbrough Estate Limited there sued the owners 
of the vessel, which did damage by colliding with Saltburn 


Pier nd then went ashore in the vicinity, further damage 
heme done to the pier by drifting piece ot the wre kk The 
defence Wil that even a uminy there had been negligent 
hnaviration the damage done by the drifting wre kage was 
not a reasonable and probable consequence of the negligence. 
Mr. Justice Bateson held that the damage caused on the first 
Lrya Puan \ clue o bad navigation. and that the defendants 
were also liable for the ubsequent damage, as the weather 
after the vessel had gone ashore was not abnormal, but was 


uch a vould be encountered in the locality 





Practice Notes. 
LIABILITY FOR SCHOOL FEES ON CHANGE OF 
LOCATION, 

In the recent case of Prentice v. Smith, at Coventry ( ounty 
Court, the pl iintiff claimed one term's fees in lieu of notice of 
the removal of the defendant child from the plaintiff s school. 
The plaintiff had formerly occupied premises in Radford 
road, where the defendant nine-year old daughter was a 
pupil, and last August the plaintiff had informed the defendant's 
wife of her impending removal to Barras-lane. No objection 
was raised, but in October the new premises were shown to the 
defendant's wife, who observed that they were very nice, but 
that her daughter had gone elsewhere. The new s¢ hool was 
a detached house, and more convement than the old, but the 
defendant lived opposite the old premises, and it was about 
ten minutes’ walk to the new address. The defendant's case 
was that he did not wish his daughter to have the walk of 
fifteen minutes now necessary, and he denied that she used 
to ride a cycle along the same road before going to the old 
chool. His Honour Judge Drucquer held that, having 
regard to the fact that the child had been a pupil for three 
years, the defendant was not obliged to send her to the new 
building, as the situation of the school was part of the contract. 
Judgment was therefore given for the defendant, with costs. 


MAINTENANCE OF CHANNEL BUOYS. 
In the recent case of The Englishman, at the Liverpool Court 
of Passage, the owners of the vessel claimed damages against 





the Upper Mersey Navigation Commissioners for negligence 
and /or breach of duty in failing to mark or buoy a channel 
near Hale Head. The above vessel had left Weston Lock 
for the Slovne, in tow of the steam tug “* Aviator,’ at a period 
during which the defendants were moving the buoys by reason 
of the silting up of an old channel. A notice of the marking 
of the new channel had been issued to mariners, but the 
plaintiffs contended that the work had not been carried out 
in accordance with the notice, and that owing to the channel 
being insufficiently buoyed the vessel had run aground on 
the Dungeon sandbank. The defendants’ case was that, while 
it was their statutory duty to provide buoys, there was no 
statutory obligation to give notice to the users of the waterway 
of a change in the buoyage, although their superintendent had 
in fact notified traders by telephone that he was about to 
re-buoy. The new channel was only just coming into 
existence, and the act of buoying necessarily had to be done 
vradually, the result being that the defendants were not liable 
in the transition period, merely because certain buoys were not 
in position. The evidence showed that the tug was going so 
slowly that soundings were taken with a pole, and the master 
denied that he was trying to make a short cut across the river. 
It was further contended that, although grounding was 
common in that part of the river, the channel was safe and 
adequately buoyed, and there was no reason why the vessel 
should have grounded. The learned deputy judge, Mr. 
Ross Brown, K.C., held that the channel was not sufficiently 
buoyed, and gave judgment for the plaintiffs. 


COMPENSATION FOR LOSS OF BLIND EYE. 

Ix the recent case of Holmes v. Cannock and Leacroft Colliery 
C'o., Ltd., at Walsall County Court, the applicant had been 
working in the pit as a stallman, when he hit a piece of stone 
in “ holing,” and some dirt flew into his left eye. Although 
he had had no sight in this eye for over twenty vears, the eye 
was not noticeably blind, but as a result of the accident it 
Was necessary to remove the eye and replace it with a glass 
eye, so that the applicant had become an obviously one-eyed 
man. It was contended for the respondents that (1) the dirt 
vetting into the eye was not the cause of the trouble which 
necessitated the removal of the eye ; (2) a one-eyed man was 
not entitled to a declaration of liability, as his remedy arose 
only in the event of his meeting with an injury to the other 
eye. His Honour Judge Tebbs held that the removal of the 
eye was rendered necessary by the accident, and he made an 
award for the period of incapacity, with a declaration of 
liability. In Hargredve v. Haughhead Coal Co., Ltd., 1912, 
A.C. 319, a miner lost an eye and received full compensation, 
and at the time of the accident the other eve Was sound. By 
the time he returned to work, however, there was incipient 
cataract of the other eye not caused by the accident, and it 
was admitted that the cataract would finally cause total 
incapacity. The House of Lords held that liability for the 
latter was not imputable to the employers, and that a declara- 
tion of liability should not be made. It is difficult to reconcile 
this decision with the later case of King v. Port of London 
Authority, 1920, A.C. 1, in which a man with a weak eye had 
an accident, and the sight of that eye was lost. The House 
of Lords held that incapacity might ensue by reason of his 
being a one-eyed man, whom employers would not engage, 
and a declaration of liability was accordingly made. The 
dist repaney between the two cases was referred to in Lomax 
v. Sulton Heath and Lea Green Collieries, Ltd., 19 B.W.C.C. S01, 
In which the Court of Appeal upheld a decision based on the 
earlier of the two above-named cases— in favour of the 
employers. 


Mr. CurisTIAN G. T. BERRIDGE, solicitor, Lymington, has 
been appointed assistant solicitor to Mr. J. H. Goold, 
the Clerk to the Essex County Council. Mr, Berridge was 
admitted in 1927, 
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POINTS IN PRACTICE. 


Questions from Registered Annual Subscribers only are answered, and without charge, on the understanding that neither the Proprietors 


nor the Editor, nor any member of the Staff, is responsible for the correctness of the replies given or for any steps taken in consequence 
thereof. All questions must be typewritten (in duplicate), addressed to The Assistant Editor, 29, Breams Buildings, E.C.4, and contain the 





name and address of the Subscriber. 


In matters of urgency answers will be forwarded by post if a stamped addressed envelope is enclosed. 





Second Mortgagee— l’ossession. 

(. 1506. In 1921 A mortgaged Blackacre (freehold) to b. 
In 1922 he mortgaged the same premises to C subject to B's 
prior mortgage. In 1924 A (with the consent of B and C) 
let the premises to X. A has paid B’s interest but not C's. 
Prior to 1925 C would not have been entitled to possession of 
Blackacre as he had only an equitable estate. Since the 
L.P.A., 1925, C has a legal estate, and instructs us to go into 
possession of Blackacre and to collect the rents. B cannot 
sell or exercise any other powers as all the covenants in his 
deed are complied with. 

(1) Can C collect the rents 2? Could B object ¢ 

(2) If A had remained in possession could C have obtained 
possession from him under the attornment clause in the second 
mortgage ? Could B object Y 

(33) Would it make any difference if B's interest had not been 
paid in either of the above two cases ¢ 

(4) Would it make any difference if C 
letting had not been obtained 2? 

A. Prior to L.P.A., 1925, a second mortgagee could certainls 
yo into possession and was accountable like any other mort 
vagee in possession (Law v. Glenn, L.R. 2 Ch. App. 639), and 
the position is not changed by the recent legislation (L.P.A.. 
1925, s. 95 (4)). 
therefore appear to be: 

(1) Yes. Though B could not technically object he could 
presumably vo into possession over C's head. A mortgagee 


consent to the 


The answers to the specific questions would 


is entitled ¢o go into possession on the executign of hi 
mortgage deed (Ocean, etc., Cor poration v. Ilford Gras Co.. 
1905, 2 K.B. 493). 

(2) Yes. Though B could not technically object it is con 
sidered that he has the prior right to possession and could 
obtain it. 

(3) We do not think so. 

(4) We do not, so far only as reply No. 1 is concerned, think 
so. We do not think the second mortgagee will obtain much 
benefit by going into possession. 

Tenant for Life—Buitpinc Lease—S.L.A., 1025, s. 42 (1) 
POSSESSION. 

(). 1597. Can a building lease of land, upon which there are 
some small tenements occupied by statutory tenants, be said 
to take effect in possession within the meaning of 8.L.A., 
1925, s. 42 (1) ? 

A. Yes. “ Possession” is contrasted with 
and includes receipt of rents and profits or the right to receive 
the same (S.L.A., 1925, s. 117 (xix). 

Memorandum of Deposit of Deeds with Bank ro secure 
Account—DIsCHARGE—-RETENTION OF MEMORANDUM BY 
SANK. 


** reversion,” 


(J. 1598. X gave an equitable charge, accompanied by the 
deposit of deeds, to a bank to secure the account. The over- 
draft was paid off by X through his solicitor, but on the latter 
requesting that the receipted charge be handed over to X 
with the other deeds, the bank manager, by letter, 
“the form of equitable charge has been cancelled and placed 
with our obsolete deeds, but it is the rule of the bank not to 
give up the form.” Is X entitled to have the receipted charge 
handed over to him, and if so, under what authority ? Canthe 
bank’s refusal to hand over the receipted document be 
sustained ? The Bank has not given X or his solicitor any 
receipt for the moneys paid in discharge other than the 
statement in the letter quoted above (which letter did not 


stated : 


bear a 2d. stamp) which ac knowledged a cheque for ¢ for 


credit of our customer's account,” such cheque having been 
sent to the manager by X's solicitor in discharge of the 
overdraft. 

1. We regret that we have not been able to trace any 
authority on the pot. As the memorandum alone did not 
effect the equitable charge (the deposit being essential thereto) 
and is therefore not so much a document of title as the bank's 
record (agreed by the customer) of the reason for the deposit 
of the deeds, we hazard the opinion that the bank is justified 
in refusing to give up the memorandum on discharge of the 
overdraft. We may add that in similar circumstances the 
writer has induced the manager to tear off the customer's 
signature as part of the cancellation. 


Schoolmaster and Parent— Novice or ReMovaAL. 


. 150. The proprietress of a school had to leave the 
premises soon after the end of a term, but did not say anything 
she had not been able to fix up 


to the parents about it 
(Almost immediately after the end 


another house to go to 
of the term she arranged where the new school was to be and 
immediately informed the parents. No objection was made, 
but when the school re opened one of the children did not 
turn up, and it appeared that it had been arranged for the 
child to go somewhere else, after the father had seen the new 
school. It may be stated that the new school is in the same 
distric {, and no objec toh Can really be made to the premises 
themselves as compared with the previous premises, The 
question arises whether the parent enters into the contract 
with the implied understanding that the school shall be 
carried on at the address given at the time, or whether a 
term's notice is necessary even if the school is removed to 
another position in the same neighbourhood. 

A. It is laid down in * Chitty on Contracts,” 17th ed., 
iD 951, that (in the absence of a specified notice in the 
prospectus) reasonable notice of removal of a pupil from a 
school must be given by the parent to the schgolmaster. In 
the absence of any term in the prospectus, compelling the 
parent to give any specified notice of removal in the event of 
a change of school premises, 1 consider that it would be 
sufficient for the parent to give notice immediately he has had 
a reasonable opportunity of inspecting the new school premiges 
and considering whether they are acceptable. The exact 
former situation of the school, and nature of the premises, are 
clearly essential terms of the original contract, especially in 
the case of very young children, and the parent would, in my 
opinion (in the absence of any special term in the contract), 
be justified in removing his child, but I think he ought to give 
notice as soon as possible. I am of the view that the school- 
master in the questioner’s case would lose an action for fees, 
but the parent might not recover all his costs, as he appears 
to have given no notice of removal at all. 


De-control._Renr Acts—-Morrcacor in Possession. 
. 1600. We shall be glad to have your opinion as to w hat 
is now the position under the Rent, ete., Restriction Acts of a 
mortvagor in personal Oct upation of the mortgaged premises 
which came within the scope of the Increase of Rent, etc., 
Act, 1920. Are such premises now de-controlled by virtue of 
s. 2 of the Rent, etc., Act of 1923 on the ground (as was the 
case) that the mortgagor was in possession thereof at the date 
of the passing of the latter Act? Can you refer us to any 


decision on this point as it appears to be one of some doubt. 
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A, The question is not very plainly put, but it appears to 
be on the point decided by the Court of Appeal in Lloyd Vv 
heard together on 19th June, 1928, 
and following days This decision finally decides that the 
word “ landlord © in s. 2 of the 1923 Act means 
‘ freeholder, and that it i 
letting ( onsequently the house became de-controlled under 
the 1923 Act, even though there had never been a relat ionship 
of landlord and tenant affecting 
Lessor and Lessee— Lessex Houpine Over— Covenants 

NoticE—-Rent A¢ anp L. & T. Act, 1927 

Lao] A is the tenant of busine 

of London, paying 


(‘ook and four other case 


owner and 


immaterial that there has been no 


the hou e 


premises in the City 
{60} per annum plu rates and taxes, such 
rent being paid quarterly. His original tenancy of the premises 
was under a lease for seventeen vears from the 25th December, 
1809. Does he hold over as a vearly tenant ? And if so, does 
of the old lease 7? The landlord 
Presumably this must be 


he hold over under the tern 
desires to give him notice to quit 
given some time before the 25th June next, to expire on the 
25th December, 1929 
repair, ete, ; but no notice has so far been served on the 
Are these covenants still operative under the existing 
tenancy ? Is the position as to notice to quit affected by the 
Rent Restriction Acts, and has the tenant anv right to 
goodwill, ete under the 


‘| he old lease contained covenants to 


compensation for improvement 
L. & T. Act, 1927 ? 

A, In this case the presumption is that A is holding over 
of the old lease, this is 
The landlord 


ix months’ notice sometime before the 25th June 


as a yearly tenant under the term 
ubject to the existence of any fresh contract 
Gan give \ 
next to expire on the 25th December, 1929. If the tenant 
has done the repairs since 1899, it would probably be held 
that hej till liable to do all the repair 
and the landlord 


ibs agreed in the lease, 
should yo ove! the premises 
forthwith to prepare a schedule of dilapidations As to the 
Rent Restriction Act comprise a “* dwelling 
within the meaning of those Acts, he will be entitled 
to remain in possession after the termination of the notice to 
With revard to the L. & T. Act, 


no right to compensation for improve 


surVeVOr 


if these premise 


hou e” 


quit as a statutory tenant 
1927, the tenant ha 
ments, but he might have some claim for voodwill, that 


depends upon the facts which are not set out in the question. 





lligh Court of Justice. 
KASTER VACATION 1920, 
NOTICE, 

There will be no sitting in court during the Kaster Vacation. 

During the Easter Vacation all applications which may 
require to be immediately or promptly heard,” are to be made 
to the Hlonourable Mr. Justice MAUGIIAM, 

The Honourable Mr. Justice M\ccauam will act as Vacation 
fudge from Thursday, March 28th, to Monday, April Sth, both 
days inclusive. lis Lordship will sit in King’s Bench Judges 
Chambers on Thursday, April ith, at half-past 10. On other 
days within the above period applications in urgent matters 
may be made to his Lordship, by post, or, if necessary. 
personally, 

When applications are made by post the brief of counsel 
hould be sent to the Jucduwe, by post or rail prepaid, acconl- 
panied by office copies of the affidavits in support of the applica- 
tion, and also by a minute, on a separate sheet of paper, 
signed by Counsel, of the order he may consider the applicant 
entitled to, and also an envelope, sufliciently stamped, capable 
of receiving thre papers, addressed as follows: ‘Chancery 
Ollicial Letter: To the Registrar in Vacation, Chancery 
Registrars’ Chambers, Roval Courts of Justice, London, W.C.2. 

On applications for injunctions, in addition to the abeve, a 
copy of the writ and a certificate of writ issued, must also 
be sent. 

The papers sent tothe Jud will be returned tothe Rewistrar. 

The addres of the Vacation Judwe can be 
application at the Ch Chamber 


obtained on 


neery Rewistrar Rioom 136, 


Roval Courts of Justice. 
CUANCERY REGISTRARS’ CHAMBFI 
Royal Courts of Justice, 
Mare h . 


1y2U, 








Notes of Cases. 


Court of Appeal. 
Cotter ». National Union of Seamen, 


Lord Hanworth, M.R., Lawrence, L.J., Russell, L.J. 
16th March. 

RADI APPLICATION OF FUNbDs—RicGuts oF InNptI- 
VIDUAL MEMBERS TO IMPUGN ACTION OF EXECUTIVE—RULE 
iN Foss v. Harbottle—AppiicaBiLity TO TRADE UNION 
LecAL Entiry—-Trapeé Union Act, 187], s. 8. 


UNION 


The plaintiffs were members of the defendant union. 
The union executive decided to lend £10,000 to the Miners’ 
non-political movement, and this was adopted by the union 
meeting. The plaintiffs contended that the 
decision was uiira vires, and that the meeting and the resolution 
adopting the decision were void by reason of technical irregular- 
ities. The defendant union contended that the decision 
was ‘vfra vives, and that as regards the irregularities, the rule 
in Foss v. Harbottle, 1843, 2 Hare. 461, applied. That rule 
conveyed the doctrine that where there was incorporation 
of a company and the corporation could put right what had 
been irregularly done, the irregularities did not enure to 
hinder the action of the corporation, but were mere matters 
of internal administration and there was no right for members 
in their individual capacity to come forward and put a stop 
to what was being done because they had no right, as such 
individuals alone, to speak for the entity itself. The plaintiffs 
replied that the rule did not apply to a trade union because 
by s. 8 of the Trade Union Act, 1871, * All real and personal 
estate whatsoever belonging to any trade union registered 
under this Act shall be vested in the trustees . for the use 
and benefit of such trade union and the members thereof” 
which implied that there were rights in individual members. 
The plaintiffs appealed. 


in general 


Romer, J. dismissed the action. 
The court dismissed the appeal. 

Lord Hanworru, M.R., held that the decision to lend 
£10,000, on the facts, was not ultra vires. As regards the 
irregularities he thought the plaintiffs could not object as 
individuals, because the rule in Foss v. Harboltle, supra, 
applied. In Tuff Vale Railway Company Vv. Amalgamated 
Society of Railway Servants, 50 W.R. 44; 1901 A.C. at p. 444, 
Lord Lindley said that “ The property so held is, however, 
the property of the union; the union is the beneficial owner.” 
While in Osborne v. Amalgamated Society of Railway Servants, 
1911, 1 Ch. 540, it was said that a trade union was “ a statutory 
legal entity, anomalous in that, although consisting of a 
fluetuating body of individuals, and not being incorporated, 
it can own property and act by agents.” 

Lord Justices LAWRENCE and RussELL gave judgments to 
the same effect. 

COUNSEL: St Henry Slesser, tie and Norman Daynes, 
for appellants; C. A. Bennett, K.C., and Roxburgh, for 
respondents 

SOLICITORS : 
Cash. 


Ih hite c& Co. ; Vizard, Oldham, Crowder and 


Reported by G. T. WuttrieLp-Hayes, Esq., Barrister-at-Law.) 


Iligh Court—King’s Bench Division. 
Price, Davies & Co. v. Smith. 
Hlorridge, J., ith March. 


KsraATeE AGENT—SALE OF Business PREMISES—CoN- 
rRACTUAL RELATIONS EsTABLISHED—COMMISSION KARNED 
PURCHASE NOT COMPLETED. 


and a Common Jury. 


Case for argument after trial by a common jury. 

The defendant, Perey Edmund Smith, the owner of business 
premises at LO9, Tulse-hill, London, which he desired to sell, 
put them into the hands of the plaintiffs, Price, Davies & Co., 
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estate agents, and he filled in and returned one of their blank 
* Particulars Forms” sent to him by them. Another firm 
of estate agents, Granville & Co., having a likely purchaser 
of the defendant’s property, communicated with the plaintiffs 
who introduced them to the defendant. Granville & Co. did 
find a purchaser, who paid £4,000 for the premises, not £4,500 
which the defendant had said was the lowest price that he would 
take. The plaintiffs alleged that in the blank particulars 
form which they sent to the defendant they had inserted 5 per 
cent. as the commission to be paid * on the total price paid by 
the purchaser.” The defendant denied that the 5 per cent. 
was on the form when he received it, and he paid Granville and 
Co. the usual commission of 5 per cent. on the first £300, 
and 2} per cent. on the remainder, amounting to £107 10s. 
Granville & Co. and the plaintiffs had agreed to share the 
commission, and the plaintiffs now claimed commission at the 
rate of 5 per cent. on the £4,000. The writ was issued by the 
plaintiffs some days before the completion of the purchase. 

The jury, in answer to questions put to them, found as 
follows: (1) The 5 per cent. was on the particulars form when 
the defendant received it ; (2) the property was sold through 
the instrumentality of the plaintiffs. 

Horrivce, J., held that, on the authority of Toulmin v. 
Millar (58 L.T. Rep., 96), although £4,000 and not 
£4,500 was received for the property, the plaintiffs were 
entitled to 5 per cent. on the £4,000, Held also, that the 
plaintiff had earned his commission as soon as he had estab 
lished contractual relations between the vendor and vendee, 
and that he had not to wait for his commission until the com- 
pletion of the purchase (Fisher v. Drewett, 48 L.J., Q.B., 32). 
The words ™ total price paid by the purchaser ” meant the sum 
which ultimately became the purchase price. Judgment for the 
plaintiffs for £92 10s., the balance of 5 per cent on £4,000, after 
deducting the £107 10s. already paid by the defendant. 

CounseL: H. I. P. Hallett, for the plaintiffs ; Pitt, for the 
defendant. 

Souicitors : Morris & Bristow ; A. Marshall Lister. 


[Reported by CHARLES CLAYTON, Esq., Barrister-at-Law.] 


Probate, Divorce and Admiralty Division. 
Chapple ». Chapple. Hill, J. 
DivorcE—Enquiry on Petition FoR PERMANENT MAIN- 
TENANCE CONDUCT OF PARTIES AS AFFECTING QUANTUM 
ReEcEPTION BY REGISTRAR OF EVIDENCE oF ConDUC' 
DELAY OF PETITIONER IN BRINGING Surr-— ULTERIOR Morive 
JUDICATURE (CONSOLIDATION) Act, 1925 (15 & 16, Geo. 5, 
c. 49), s. 190, sub-ss. 1 and 2. 


8th February. 


Summons adjourned into court. This was the respondent 
husband's appeal against the order of the registrar on a 
petition for permanent maintenance directing payment to 
the wife at the rate of £250 per annum, and that a further 
L500 per annum should be secured to the wife for her life. 
Counsel for the respondent submitted that a reasonable 
order would be at the rate of £600 per annum, £200 per annum 
of which to be secured. Co-habitation between the parties 
had ceased in 1916, when their means were comparatively 
small. In 1919 the wife had full knowledge of the husband's 
adultery, and could have divorced him on the grounds of 
desertion and adultery. Her motive in divorcing him now 
was the ulterior one of desiring to share in his substantially 
increased fortune. The husband's capital in 1920 was about 
£7,000, now it amounted to £45,000. The wife was only 
entitled to security on the basis of capital of £7,000. Beaucle rk 
v. Beauclerk, 1891, P. 189: Johnson v. Johnson, 1901, P. 193: 
Dunbar v. Dunbar, 1909 P. 90. Counsel for the petitioner 
submitted that it was in the wife's favour that she had delayed 
for so long a period hoping for a reconciliation. The husband 
Was trying to cut down his wife’s maintenance as from his 
death. The petitioner was examined and cross-examined 
as to delay. 





Hitt, J., said that in undefended cases the investigation 
of facts at the hearing could hardly be expected to provide 
sufficient evidence of conduct of the parties to be a guide in 
assessing permanent maintenance. The registrar, when 
such an issue was raised, must receive further evidence before 
determining what was the proper sum, having regard to the 
conduct of the parties. With reference to the facts of the 
present case, it would not be right for a wife to do nothing 
whilst her husband lived in adultery, and then pursue him 
when he became more prosperous. The wife must not 
‘ watch the fruit ripen on the wall.” But in the present case, 
he (his lordship) had come to the conclusion, on the conduct 
of the parties, as now before the court, that the wife's delay 
was not so unreasonable as to justify a reduction of the rate 
of maintenance. The summons would therefore be dismissed. 

CounseL: Bayford, K.C., and Barnard, for the petitioner ; 
Beddington for the respondent. 

Souicrrors: £. B. V. Christian ; Upton, Britton & Lumb. 

[Reported by J. F. CompTon-MILLER, Esq., Barrister-at-Law.] 








In Parliament. 


Ilouse of Commons. 
Questions to Ministers. 
POOR LITIGANTS (COUNSEL'S FEES). 

Commander BELLAIRS asked the Attorney-General whether 
his attention has been drawn to the remarks of the two judges 
in the Court of Appeal on the amount of the fees paid to 
counsel and to the handicap inflicted on poor litigants ; and 
whether he will consider the introduction of legislation for 
the purpose of limiting fees payable to counsel ? 

The ATTORNEY-GENERAL: I have seen reports of the 
remarks of the two Lords Justices in question. The fees of 
counsel are a matter of arrangement with solicitors. They 
are subject to taxation, and it by no means follows that the 
whole of the expense involved has to be borne by the 
unsuccessful litigant. I may add that a poor litigant admitted 
to sue under the Poor Persons’ Rules enjoys greater advantages 
at the present time than at any other period of legal history. 
Not only is he exempt from court fees, but counsel and 
solicitors act for him gratuitously. I do not consider any 
action is necessary. 14th March. 

GENERAL STRIKE AND COAL DISPUTE (COST). 

Mr. Batrey asked the Chancellor of the Exchequer the chict 
items of cost upon which he based his estimate that the general 
strike and the coal lock-out of 1926 cost the Government 
£80,000 000 7 

Mr. SAMUEL: I would refer the hon. Membes to the Budget 
Speech of 1927. The figure of £80,000 ,000 referred to includes 
the expenditure on the coal subsidy. Lith March. 


STREET EXPLOSIONS (COMPENSATION). 

Sir R. Tuomas asked the Chancellor of the Exchequet 
whether, in cases where shopkeepers and trades have suffeyed 
losses as the result of street explosions or bursting water 
mains, and where liability cannot be attached to any particular 
public or private authority, he will consider the question of 
allocating some grant-in-aid towards the assistance of such 
financial sufferers from circumstances beyond their control ? 

Mr. SAMUEL: I cannot undertake to assume any liability 
on the part of the taxpayer in such cases, 14th March. 


HOUSING (EXCHEQUER CONTRIBUTIONS). 

Sir W. DE FrecE asked the Minister of Health the estimated 
total amount of the Exchequer contribution paid under the 
various Housing Acts in the year ending 3Ist March, 1920 ? 

Mr. CHAMBERLAIN : The amount included in the Estimat: 
for the year ending 31st March, 1929, in respect of Exchequer 
contributions under the various Housing Acts is £10,665,000, 

15th March. 


HOUSING. -LEGAL DECISION. 

Mr. OLIVER asked the Minister of Health whether, having 
regard to the decision given in the Court of Appeal in the case 
of Rex v. The Minister of Health, he is considering or is likely 
to consider amending the Housing Act, 1925 7 

Sir K. Woop: My right hon. Friend is considering the 
position created by this decision, but he is not yet ina position 
to make a statement on the subject. 19th March. 
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Societies. 
District 
general meeting of the society was 
Hloole’s Chambers, Bank-street, 
Sheflield, on Wednesday, the 27th ulto. The president 
(Mr. F. B. Dingle) was in the chair, and the members present 
included: Colonel W. Mackenzie Smith (vice-president), 
Mr.  & Wilson hon. treasuret . and Me ssrs. A. r. \izk wood, 
J.C. Auty, H. Bedford, S. U. Blackburn, Dr. KE. Bramley 
Colonel I). S. Branson, Messrs. A. Brittain, W. J. Clark, C. A. 
Mlliott, J. Elliott, W. T. Fernell, FE. B. Gibson, R. Hare 
H. K. Hlawson, A. Howe. W. (. Linay. A. P. Lockwood, 
KF. Ludlam, T. G. Mander, J. P. Russell, F. W. Scorah, W. B. 
Siddons, A. ID). Slater, Dr. Robert Styring, Messrs. T. H. 
Warskett, W. B. Willis. Ernest Wilson, J. Fk. Wing, B. T. 
Winterbottom, and C. Stanley Coc hon. secretary). 

The fifty-fourth annual report presented by the committees 
was received, confirmed and adopted, and the accounts of the 
hon. treasurer for the past vear, as audited by the soc iety’s 
professional auditors, were approved and passed. 

The president in moving the adopticn of the report referred 
to the work of the society during the past year and to the pro- 
gress in the building of the new premises. He also explained 
in detail the proposals which were on foot for establishing a 
solicitors’ clerks pension fund for the whole of England and 
Wales—-a scheme which had every prospect of maturing. Ee 
referred also to the work of the poor persons committee who 
had dealt with over a hundred applications during the year, 
and he ar knowledged the debt owed by th committee to the 
Sheffield Council of Social Service, whose recommendations 
of deserving cases had been of the greatest assistance. 

Mr. Kdward Bramley, in seconding the adoption of the 
report, said that he hoped in the near future to see the work of 
the poor persons committee extended so as to give legal aid 
and advice in all cases where applicants who could not afford 
to pay for it were in trouble and dey -ay- som the aid of a solicitor, 
and not merely confined to cases in the High Court as it was 
it present, and he thoucht there micht be further co- operation 
between the society and the Council of Social Service to that 
end, 

\ resolution was passed expressin 
ociety to Mr. Ff. B. Dingle, the pres 
undoubted ability with which he 
consideration he had given 


Shettield 


The fifty-fourth annual 
held in the Society's Library. 


Law Society. 


reaves, 


mnibe 


vy the cordial thanks of the 
tak ent,and ap ypreciation of the 
had filled the office and the 
to his duties during the past year. 

Resolutions were also passed expressing the best thanks of 
the society to the hon. treasurer, Mr. R. T. Wilson, and the 
hon. secretary, Mr. C. S. Coombe, for their services during the 
vear, 

On the proposal of Mr. F. B. Dingle, by Colonel 
Charles Llodgkinson, Colonel W. Mackenzie Smith was 
unanimously elected to be president of the society for the 
ensuing year. 

Colonel Mackenzie Smith then took the chair. 

The following gentlemen were elected officers for the same 
period: Vice-president, Colonel Charles Hodgkinson; hon. 
treasurer, Mr. R.T. Wilson ; hon. secretary, Mr. C. S. Coombe. 
Committee: Messrs. A. P. Aizlewood, Jonathan Barber, 
. J. Blake, Dr. E. Bramley, Colonel ID. S. Branson, Messrs. 
Arnold Brittain, C. A. Elliott, F. B. Dingle, EK. B. Gibson, 
Il. Ibberson (Barnsk Vy), If. W. Jackson, W. C. Linay. A. P. 
Lockwood, VP. J. Menneer, W. Lewin Mitchell, Charles Padley, 
Hl. Reed, F. W. Scorah, Dr. Robert Styring, Messrs. H. R. 
Vickers and T. H. Warskett. 


second “«l 





Legal Notes and News. 


Ifonours and Appointments. 


Mr. George Ceci. Wurretey, K.C.. M.A. ( 
been appointed Recorder of West lam. Vir. 
called by the Middk Templ in 1VCO, and took 

Mr. Gervais S. C. Re 
appointed Kecorder of Sa 
by Gray’s-Inn in 1007 


antab.). has 
Whiteley was 
ik im 1921, 

at-law. has been 
ntoul was called 


rouL. Barrister 
nadwich. Mr. Re 


Mr. STEPHEN R. Benson, barrister 
pointed Recorder \binwdon. Mr. 
the Inner Templ 1908 


at-law, has been ap- 
called by 


Benson was 


have a detailed pen cunancs. I ry essent tha 1 Pe Hol “ rs should 
ave aad n fect Prop I i ate ely 
insured. an use Of loss insurer " DEBENHAM STORR & SONS 
(LIMITED), 26, King Street, Covent ain Q w ( the well-kne chattel valuers 
and auctioneers (established over 10 ars), hav S stall of expert Valuess and will 
be glad to advise those desiring valuations for any purpose. Jewels, plate, furs, 
furnitare, works of art, bric-a-brac a spec ciality. 





Stock Exchange Prices of certain 
Trustee Securities. 


Bank Rate 54 Next London Stock Exchange Settlement 
Thursday, 11th April, 1929. 


MIDDLE . .» YIELDWITH 
PRICE .~Y REDRMP- 
25th Mar. . TION. 


English Government Securities. . 
Consols 4%, 1957 or after oe és 34} 14 
Consols 24% ee os o- oc 55 11 
War Loan 5% 1929-47 ee 1013 18 
War Loan 44% 1925-45 ee 974 12 
War Loan 4° (Tax free) 1929- 42 2 ne MF | 19 
Funding 4% Loan 1960-1990 .. , 87} 11 
Victory 4% Bonds (available for Estate 

Duty at par) Average life 35 years .. 902 
Conversion 44% Loan 1940-44.. oe 974 
Conversion 34% Loan 1961... oe 75} 
Local Loans 3% Stock 1921 or after .. 634 
Bank Stock 253xd 
India 44% 1950-55 ee oe oe 90 
India 34% oe oe oe -e 67 
India 3% ee ee a eo 57 
Sudan 44% 1939-73 oe oe ee 94 
Sudan 4% 1974 os ee 86 
Transvaal Governme nt "3% 1923-53 

(Guaranteed by British Government, 

Estimated life 15 years) ee - 824 


Colonial Securities. 
Canada 3% 1938 oe oe ee 86 
Cape of Good Hope 4% 1916-36 ee 2 
Cape of Good Hope 34% 1929-49 ae 80 
Commonwealth of Australia 5% 1945-75 
Gold Coast 44% 1956 
Jamaica 44% 1941-71 
Natal 4% 1937 
New South Wales 44% 1935- 45 
New South Wales 5% 1945-65 
New Zealand 44% 1945 
New Zealand 5% 1946 
Queensland 5% 1940-60 
South Africa 5% 1945-75 
South Australia 5% 1945-75 
Tasmania 5% 1945-75 
Victoria 5% 1946-75 
West Australia 5% 1945- 


Corporation Stocks. 
Birmingham 3% on or after 1947 or at 
option of Corporation ‘ ee 
Birmingham 5% 1946-56 - -- | 102 
Cardiff 5% 1945-65 .. i” wae 
Croydon a" 1940-60’ .. ee ee 69 
Hull 34% 1925-55 ‘ 78 
Liverpool 3} Redeemable at option of 
Corporation .. 74 
Ldn. Cty. 24% Con. Stk. after 1920 at 
option of Corpn. oe 53 
Ldn. Cty. 3% Con. Stk. after 1920 at 
option of Corpn. oe 63 
Manchester 3% on or after 1941 - 63 
Metropolitan Water Board 3% ‘A’ 
1963-2003 ee oo | & 
Metropolitan Water Board 3% is 
1934-2003 es oo | & 
Middlesex C. C. 34% 1927-47 .. oe 83 
Newcastle 34% Irredeemable .. aa 73 
Nottingham 3% Irredeemable .. oe 63 
Stockton 5% 1946-66 .. oe oe | 102 
Wolverhampton 5% 1945-56 101xd 


English Railway Prior Charges. 
Gt. Western Rly. 4% Debenture oe 81 
Gt. Western Rly. 5% tent Charge 
Gt. Western Rly. 5% Preference 
L. & N. E. Rly. 49 ‘Debenture 
L. & N. E. Rly. 4% Ist Guaranteed 
L. & N. E. Rly 4% Ist Preference 
L. Mid. & Scot. Rly. 4% Debenture 
L. Mid. & Scot. Rly. 4% Guaranteed 
L. Mid. & Scot Rly. 4% Preference 
Southern Railway 4% Debenture 
Southern Railway 5% Guaranteed 
Southern Railway 5% Preferenve 
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